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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13136
V.

HARALD H. HAMRE

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on August
24, 1993, following an evidentiary hearing.® The | aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.7(a) and 91.13(a).% The |aw

The initial decision, an excerpt fromthe hearing
transcript, is attached.

’Section 91.7(a) provides that "No person may operate a
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judge reduced to 120 days the Admi nistrator's proposed 180-day
suspensi on of respondent's airline transport pilot certificate (a
reduction the Adm ni strator has not appealed). W grant the
appeal in part and reduce the sanction to a 30-day suspension of
respondent's certificate.

Respondent was enpl oyed by Sonerset Aviation Corporation as
Director of Qperations and, as pertinent to this conplaint, was
assisting in obtaining certification for the conpany's Navajo
Chieftain so that it mght be used in Part 135 conmuter
operations. On Novenber 10, 1992, respondent flew the aircraft
from Keene, NH to Portland, NH, site of the |ocal Flight
Standards District Ofice, so that the aircraft could be checked
out by FAA personnel and he could be given a check ride. Wen he
arrived at Portland, respondent and FAA Qperations |nspector
Readi o perforned a preflight. Nunerous discrepancies were found,
i ncluding m ssing placards, a binding aileron, and m ssing stall
(also called flow) strips along the de-icing boots. These
di screpancies led to cancellation of the check ride.

Before flying back to Keene, respondent had al
di screpancies listed in the conplaint fixed, with the exception
of the stall strips. After returning to Keene, stall strips were
added, and respondent returned to Portland on Novenber 20, 1992,
again to attenpt certification of the aircraft and a check ride
(..continued)
civil aircraft unless it is in an airworthy condition.”

Section 91.13(a) provides that "No person nmay operate an aircraft

in a careless or reckless manner so as to endanger the life or
property of another."
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for hinself. On that day, Inspector Readio noticed that there
was a crack in the nose gear trunnion

In the conplaint, the Adm nistrator charged three flights
when the aircraft was all egedly unairworthy: the Novenber 10
flight to Portland; the Novenber 10 flight back to Keene w thout
stall strips; and the Novenber 20 flight to Portland.® The |aw
j udge agreed, but considered the Adm nistrator's proposed
suspension too severe, and reduced it from 180 to 120 days. The
| aw judge made no credibility findings, although he comrented
t hat respondent had "a very excellent conpliance disposition.™
Tr. at 245.

On appeal, respondent attacks the finding that the | ack of
flow strips violated the cited regul ations. Respondent also
argues that the record does not support a finding that the nose
gear trunnion was cracked prior to respondent's preflighting of
the aircraft and that the law judge's findings, in connection
with the cracked nose gear trunnion, would require respondent to

have re-inspected the aircraft after any towi ng.* Respondent

35As a technical matter, there is no real dispute that the
cited discrepancies made the aircraft unairworthy, as that term
is defined. Admnistrator v. Copsey, NISB Order EA-3448 (1991)
at 5 (test for airworthiness is not "flyability"; the aircraft
must be in conformance with its type certificate and in condition
for safe flight). The evidence shows that this aircraft was not
in conformance with its type certificate. But see discussion,
i nfra.

‘Respondent al so attacks the | aw judge's finding that
respondent operated the aircraft with a crack in a conponent of
t he nose | anding gear, but that conclusion is a prem se of his
argunent that the crack nust have occurred fromthe tow prior to
the flight.
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al so argues that the 120-day suspension is excessive under the
circunstances. W review these questions in the context of each
flight.

1. Novenber 10 Keene to Portland. Respondent's chall enges

regarding this flight relate entirely to the matter of the stal
strips. Respondent does not appeal or discuss the | aw judge's
finding that respondent flew an unairworthy aircraft on this
flight because: 1) placards were unreadabl e or non-existent; 2)
tubing attached to the | eft engi ne was excessively kinked; 3) a
clanp on the left engine induction systemwas excessively | oose;
and 4) the left aileron was binding on the | ower w ng skin.
These findings, |leaving aside the matter of the stall strips,

i ndependently support a finding that the aircraft was not
airworthy on this flight. Item4 is especially problematic.®> W
address the stall strips bel ow

2. Novenber 10 Portland to Keene. As noted, respondent had

all the itens brought to his attention by |Inspector Readi o, other
than the stall strips, repaired before he flew hone to Keene.
Despite the way he frames his appellate argunent, respondent does
not contend that stall strips were not required on this aircraft.
| nst ead, he argues that he should not have been expected to know

that stall strips were required when, anong other things, the

®Respondent does not deny that he knew or shoul d have known
about the binding aileron and these other itens. Respondent
m st akenly argues that the first alleged violation stemred from
his flying the aircraft back to Keene. 1In fact, we consider his
initial flight wwth a binding aileron to be the nost serious
i ncident presented in this proceedi ng.
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record shows that nechanics had inspected the aircraft many tines
wi t hout noticing the absence of stall strips, M. Readio did not
tell respondent that the absence of the strips nmade the aircraft
unai rwort hy, and the inspector who had worked with respondent
prior to M. Readio had also not noticed that stall strips were
m Ssi ng.

Al t hough these factors are not grounds for dismssal of this
aspect of the conplaint, they do affect the determ nation of the
appropriate sanction. On the one hand, respondent may not avoid
hi s burden of ensuring airworthiness by expecting the FAA to
provide himw th definitive airworthiness information regarding
every discrepancy. Respondent could have asked the conpany that
made the other repairs on Novenber 10 whether stall strips were
required. He did not do so. Respondent also could have ensured
against this charge by obtaining a ferry permt to fly the
aircraft back to Keene without stall strips, a procedure he
subsequently followed in connection with the nose gear defect.®

On the other hand, there are many other factors that help to
expl ai n why respondent acted as he did. Inspector Readio told
respondent of his belief that stall strips were required, but was
unabl e to docunent such a requirenent. It had been respondent's
experience on a nunber of occasions, and this testinony is

unrebutted, that M. Readi o' s opinions regarding Navajo Chieftain

®Admittedly, this woul d have required consulting with a
di fferent FAA inspector. M. Readio was an Operations, not an
Ai rwort hi ness, Inspector. But that consultation m ght have been
productive on the question at hand.
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requi renents were in error, and his know edge of the aircraft
l[imted. Respondent therefore was disinclined to rely on his
opinion in this instance.’ Mbreover, as noted earlier,
respondent searched operating and mai nt enance nmanual s and was
unable to find any reference to required stall strips. Reference
to them appears only in the aircraft's parts manual .® No prior
mechani ¢ or inspector had noted the absence of stall strips, and
there was no indication on the aircraft that stall strips had
ever been installed. The unrebutted evidence al so indicates that
respondent, on returning to Keene, further researched this matter
and, on learning that stall strips were required, had them
i nstal |l ed.

3. Novenber 20 Keene to Portland. The sole charge for this

flight is that the aircraft's nose gear trunnion was cracked when
it was inspected on landing at Portland. Respondent testified,
unrebutted, that he conducted a preflight inspection that

i ncl uded i nspecting the nose gear and that no crack was evi dent.
The aircraft was then towed fromthe hangar by a certified
mechani ¢ (both pulled and pushed, Tr. at 204). Respondent did

not re-inspect the nose gear before departing Keene.?

'See, e.g., Tr. at 209. See also Tr. at 215-216 (I nspector
Readi 0 broke door handl e due to his Tack of know edge of how to
operate it).

8t appears that, when new de-icing boots were installed in
1987 and 1988, the required stall strips were not installed on
t he boots.

°Respondent obtained a ferry permit when he returned to
Keene with the cracked nose gear. Tr. at 180.
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The expert testinony indicates that these cracks are not
uncommon and are typically caused fromtow ng, especially pushing
with a towbar. |Inspector Readi o nevertheless testified that
respondent had di scharged his obligation to conduct a preflight
i nspection by doing so prior to the towing.'® Cracks in the nose
gear trunnion can be covered by paint and not discernible unti
they grow larger. Tr. at 138.

We nust al so take into account the circunstances at the
time, and the likelihood that respondent would ignore a crack in
the nose gear assenbly or performa carel ess preflight
i nspection. Respondent was preparing for his fifth nmeeting with
an FAA Inspector to inspect this aircraft. See Tr. at 124-131
(nmeetings with I nspector Hubbard took place in August, Septenber,
and October). He had nade all the repairs |Inspectors Hubbard and
Readi o had sought in their prior neetings, and there is no
indication in the record that respondent's conpliance di sposition
was ot her than good, despite his frustration with the process of
dealing with different inspectors with obviously different views
of what would be required to bring the aircraft up to
certification standards. |In our view, the record does not
establish, especially in view of |Inspector Readi o' s apparent

belief that respondent had no duty to re-inspect, that the

Tr. at 81. Inspector Readio apparently believed that the
tow ng had been done by respondent. However, the record on this
point is disputed. Respondent testified that a certified
mechani ¢ (who assumably woul d be aware that the nose gear
trunni on was susceptible to cracking fromtow ng) perforned the
towng. Tr. at 173-174.
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Adm ni strator has net his burden of proving that the nose gear
trunni on was cracked prior to respondent's preflight or that, if
it were, respondent knew or should have known of it.

4. Sanction. The | aw judge reduced the proposed sanction
froma 180-day to a 120-day suspension of respondent's airman
certificate. In view of our dismssal of the charge related to
t he Novenber 20 flight and our belief that mtigating factors
exi st for the Novenber 10 flight, we consider a suspension of 30

days to be appropriate. See, e.g., Admnistrator v. N el son,

NTSB Order EA-3755 (1992) (30-day suspension for "glaring and
noti ceabl e defect” of broken carburetor heat control panel); and

Adm ni strator v. Anderson, NISB Order EA-3976 (1993) (30-day

suspension for continuing passenger-carrying DC-9 flight with

i nproperly secured cabin door). Conpare Adm nistrator v. O sen

NTSB Order EA-3743 (1992) (60-day suspension for nunerous

defects, including avionics equipnment renoval ); and Adm ni strator

v. Canpbell, NTSB Order EA-3573 (1992) (90-day suspension for

conti nui ng passenger-carrying flight w thout ascertaining danage
fromdeer strike on takeoff). The cases cited by the
Adm ni strator to support a 120-day suspension invol ve
ci rcunst ances consi derably nore serious than those before us
here. Nor do they reflect a positive conpliance disposition such
as that denonstrated by respondent, as found by the | aw judge.
Tr. at 245.

ACCORDI NGY, IT IS ORDERED THAT:

1. Respondent's appeal is granted to the extent set forth



in this decision; and

2. The 30-day suspension of respondent's airline transport
pilot certificate shall begin 30 days fromthe date of service of
this order.™

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

"“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



